Calendar No. 1847 


82p Cone@rEss } SENATE | REpPortT 
9d Session No. 1872 


COLUMBIA BASIN CONTRACTORS 


Junp 27, 1952.—Ordered to be prmted 


Mr. McCarran, from the Committee on the Judiciary, submitted the 


UNIV. OF MICH. 
JUL 1 5 1952 Rd Mew 


following 


LAW LIBRARY [To accompany S. Res. 343] 

The Committee on the Judiciary, to which was referred the bill 

(S. 3326), for the relief of certain construction firms, having considered 

the same, reports favorably an original resolution referrmg the bill 

to the United States Court of Claims pursuant to the provisions of 
sections 1492 and 2509 of title 28 of fhe United States Code. 


PURPOSE 


The purpose of the proposed resolution is to refer the bill, S. 3326, 
for the relief of certain contractors named in said bill, to the Court 
of Claims, and to authorize said court to report to the Senate such 
findings of fact and conclusions thereon as shall be sufficient to inform 
the Congress of the validity of the claim of said contractors and the 
amount, if any, legally or equitably due from the United States to 
the claimants, with the provision that passage of the proposed resolu- 
tion shall not be construed as an inference of liability on the part of 
the Government. 

STATEMENT 


The bill, S. 3326, provides for payment of certain sums to several 
contracting companies which were engaged, prior to August 1947, 
and thereafter, in the performance of construction work on the Colum- 
bia Basin project for the United States under contracts with the 
Bureau of Reclamation. 

The contracting companies, contract designations and other in- 
formation, and the amount of the several claims asserted by the 
contractors, are shown in the following table: 
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U.S. Bureau Original A 
of Recla- Original com-| estimatea | Amount of 
Contractor mation | Contract date} ‘Fiction date | contract iene 
contract amount ¢ 
Wanted Teen SIGs neck cca I2r-16197..| June 28,1946 | Feb. 11,1949 | $2, 871, 796 
an $184, 250, 08 
The Utah Construction Co... .....- I2r-16796..| Oct. 25,1946 | Mar. 9,1949 | 3, 977,136 
Rey i. Bair & Co, and James Crick | I2r-16203..| June 18,1946 | Mar, 7,1949 | 2,771,887 | 234, 499.95 
on, 
J. A. Terteling & Sons, Inc.......... T2r-16745..| Oct. 25, 1946 | Feb, 23,1949 | 1,770, 592 86, 512.15 
T. E. Connolly, Inc......-.:.-.- ...-} T2r-16311 | June 13, 1946 Mar, 7, 1949 3, 494,420 | 779, 622.79 





The two contracts of Winston Bros. Co. and the Utah Con- 
struction Co. called for the construction of two sections of canals, 
certain siphons and-other structures. .The contract of Roy L. Bair & 
Co. and James Crick & Sons called for the construction of an earth- 
fill dam and appurtenant works. The contract of J. A. Terteling & 
Sons, Inc., required the construction of a dam and connected facilities. 
‘The contract of T. E: Connolly, Inc., covered the driving; lining, and 
construction of a tunnel and related structures. 

All of this construction work was an integral part of, and essential 
to, the reclamation project. known-and designated as the Columbia 
Basin project, and, as will be noted from the above table, all of the 
contracts in question required performance by the contractors over 
a long period of time extending through several fiscal years. 

Prior to August 1947, all of these contracts were proceeding in sub- 
stantial accord with the work progress schedules which each contractor 
had filed with the Bureau of Reclamation as required by the provi- 
sions of each contract. The progress schedule il the actual perform- 
ance in each instance were such as to assure completion of the work in 
accordance with the terms of each contract and within the time 
specified. Each contract contained a provision assessing heavy mone- 
tary penalties for failure to complete the work within the specified time. 
Accordingly, each contractor had planned its work in such manner as 
to assure completion within the time limits of its contract and, in so 
doing, had planned its rate of progress at the most economical speed 
consistent with good construction practices. This planning required, 
among other things, that a certain amount of specialized types of 
equipment be kept on the job; that a certain number of trained and 
specialized key personnel be retained; that materials, supplies and 
other essentials be scheduled as to purchase, delivery and amount on 
hand—all keyed into and planned around the work progress schedules. 

Early in August 1947, the contractors received a press release from 
representatives of the Bureau of Reclamation by which the contractors 
were advised that there were insufficient funds available for payment 
of their contract earnings under their work progress schedules. This 
press release was accompanied by a letter-invitation from the Bureau 
of Reclamation inviting the contractors to meet with the Bureau 
officials. As a result, several conferences were held between the 
contractors and representatives of the Bureau at Ephrata, Wash., 
and at Coulee City, Wash., during the period August 12, 1947, through 
August 16, 1947. At these conferences the contractors were advised, 
in substance, as follows: 

1. That Congress had appropriated for the Columbia Basin 
project for the fiscal year ended June 30, 1948, the sum of 
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$17,500,000 and that there was a carry-over of $3,840,000, making 
available for the project a total of $21,340,000. 

2. That, of this total amount, only $4,015,000 was available for 
payment of earnings under all existing construction contracts on 
the Columbia Basin project; that the balance of the total amount 
available for the project had been allocated by the Bureau to 
other purposes and could not and would not be used to pay 
construction-contract earnings; and that the amount so allocated 
by the Bureau for payment of construction-contract earnin 
would support a drastically reduced construction program only 
to February 1, 1948. 

3. That, of the funds available, only $2,624,000 was allocated 
by the Bureau to payment for werk to be done by these four 
contractors to February 1, 1948, and that no more than this 
amount would be available to pay these contractors unless and 
until Congress again appropriated more funds. 

4. That, under such a reduced program, no money would be 
available for any work done by these contractors after February 1, 
1948, but that it was hoped by the Bureau that prior to Feb- 
ruary 1, 1948, Congress, which would again be in session on 
ne 6, 1948, would appropriate more money to continue the 
work. 

5. That, the funds so allocated by the Bureau would require the 
contractors drastically to reduce the amount of work which they 
would have otherwise performed under their respective contracts. 

6. That unless the contractors curtailed and slowed down the 
performance of their contracts, all of the funds allocated for 
payment of construction earnings would be exhausted by October 
1947, and that, since there would be no money to pay for any 
construction work after October 1947, all construction work 
would be stopped. 

The contractors did not agree that the Bureau had the right to 
allocate the appropriated funds in the manner proposed, and they so 
advised the representatives of the Bureau. Further, the contractors 
made clear to the Bureau representatives that the requested disruption 
of their work progress schedules would necessarily increase the cost of 
the work, and the representatives of the Bureau were frank to acknowl- 
edge that there would be increased costs as a result of the proposed 
slow-down. The Bureau representatives contended that they had no 
authority to commit the Government to pay for such increased costs, 
but assured the contractors that they would lend every personal 
assistance possible to whatever action would make the contractors 
whole for their losses suffered in acceding to the requested slow-down 
program. 

The contractors were, therefore, faced with the necessity for deciding 
immediately whether to conform to the Government’s proposed pro- 
fan of curtailed work or face a total shut-down within 2 months. 

he situation confronting the contractors was without precedent in 
their experience, and, accordingly, they acceded to the order of the 
Government, under protest, that their work progress schedules be 
curtailed to comport with the Bureau’s allocation of appropriated 
funds. Each of these contractors, pursuant to provisions in their 
contracts, protested the allocation of funds and the requirement of 
curtailment, stating, in substance, that they expected to be reim- 
bursed for their increased costs resulting from the enforced slow-down. 
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At that time (August 1947) and for some time thereafter, the con- 
tractors believed that there was at least a possibility that the merits of 
their position could be recognized administratively by the Bureau of 
Reclamation and their increased costs thus reimbursed. Other con- 
tractors, involved in somewhat similar circumstances, subsequently 
obtained legislative relief. (Interior Department Appropriation Act 
of 1950, Public Law 350, approved October 12, 1949, contained pro- 
vision for sums totaling $794,699.93 for the settlement of claims, 
legal or equitable, of contractors engaged in the construction of the 
Friant-Kern Canal in Central Valley, Calif.; Private Law 700, 81st 
Cong., approved August 4, 1950, for the relief of the Parish Bros.) 

The reports received by the committee from the Department of 
Justice and the Department, of the Interior on an earlier bill (S. 
2321), introduced in different form for the relief of these claimants 
and supersededed by S. 3326, indicate that said departments are of 
the opinion that the present claims are distinguishable on their merits 
from the claims of the Central Valley contractors and of the Parish 
Brothers. These reports are appended hereto and made a part of 
this report. 

It is the view of the committee that the Columbia Basin contractors 
are possibly deserving of relief, but the facts and circumstances are of 
such complexity that the committee is unable to arrive at a fair and 
just determination. In these circumstances it is deemed particularly 
appropriate to utilize-and apply those provisions of law providing for 
the referral of such cases to the Court of Claims, which in turn is 
equipped to make the necessary findings of fact and conclusions 
thereon sufficient to base informed action subsequently by the Con- 
gress. 

Accordingly, the committee submits this report to accompany an 
original resolution to provide that S. 3326 shall be referred to the 
Court of Claims, pursuant to sections 1492 and 2509 of title 28, 
United States Code, for findings of fact and conclusions thereon 
sufficient to inform the Congress as to the merits of the claims em- 
bodied in said bill and as to the amounts, if any, legaily or equitably 
due from the United States to the claimants, and, for the reasons 
stated, recommends adoption of the resolution. 


DEPARTMENT OF JUSTICE, 
Orrick oF THE Deputy ATroRNeY GENERAL, 
Washington, March 24, 1982. 
Hon. Part McCurray, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 2321) for the relief of Winston 
Brothers Co. and the Utah Construction Co.; Roy L. Bair & Co. and James 
Crick & Sons; J. A. Terteling and Sons, Inc.; and T. FE. Connolly, Inc. 

The bill would grant jurisdiction to the Court of Claims to hear, determine and 
render findings of fact as to the amount of increased cost, if any, incurred by the 
contractors. named in the bill resulting from or attributable to the disruption or 
delay of their work on certain Bureau of Reclamation contracts because of 
insufficiency of appropriated funds for construction of the Columbia Basin project, 
during the fiscal year ending June 30, 1948. The bill would require the Court 
of Claims to certify its findings to the Secretary of the Treasury, who is authorized 
and directed to pay to each claimant the amount found due by the court. 

According to the Department of the Interior report, it appears that claimants 
held contracts entered into during the fiscal year 1947 for construction work at 
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the Columbia Basin project. At the beginning of the fiscal year 1948 it was found 
that there were insufficient appropriate funds available to carry the work throvgh 
fiscal year 1948 ar the rate of progress then being made. Meetings were held with 
the contractors at which they were advised that only about $5,086,000 remained 
available for payment until Congress provided additional funds, which could not 
be anticipated until February 1, 1948. It appears that the contractors agreed to 
curtail their work upon condition that they be granted the necessary extension of 
time required to complete their contracts. They did not waive any rights which 
they might have for the payment of damages resulting from the curtailed 
operations. 

Paragraph 11 of the contract specifications made continuance of the work ex- 
tending over into a subsequent fiscal year entirely contingent i congressional 
appropriation of necessary funds, and specifically relieved the Government from 
all liability due to congressional failure to so appropriate. Moreover, section 
12 of the Reclamation Project Act of 1939 (43 U. S. C. 388) made the liability of 
the Government contingent upon appropriations being made to carry out the 
contracts by the Reclamation Bureau. Claimants’ applications to the Depart- 
ment of the Interior for relief were denied on the ground that the claims were in 
the nature of unliquidated damages and therefore outside the scope of the au- 
thority of the administrative agencies to determine and settle. 

It has been contended by some of the claimants that there was no failure in the 
appropriation but a failure to allot available funds in the proper manner, thereby 
preventing certain contractors from proceeding with the work. If this were true, 
such claimants would have a right of recovery in the Court of Claims on the 
ground of a breach of the contract by the United States. It could not be true of 
all of the contractors, however, since obviously the total funds, $21,617,000, were 
inadequate to take care of all of the contracted obligations, $37,359,000, to all the 
contractors and it cannot be said that they should have been used to take care of 
certain ones. 

A number of cases in the Court of Claims and the Supreme Court have allowed 
recovery of damages where contractors have been forced to stop work through 
failure of appropriated funds. (Schuler & McDonald v. United States (85 C. Cls. 
631); Joplin & Eldon v. United States (89 C. Cls. 345); Dineen v. United States 
(109 C. Cls. 18 cert. den., 333 U.S. 842; Guerini Stone Co. v. Carlin Construction 
Co., 248 U. 8. 334). Recovery in such cases appears to have been granted on the 
grounds that the Government is obligated to provide progress payments as the 
work progresses and failure to do so amounts to breach of contract, and further, 
that the contractors were not held to know the status of the appropriation under 
which the work was authorized and paid. It is to be noted, however, that such 
cases are to be distinguished from the instant claims in that the present claimants 
had contracted to proceed contingent upon the availability of appropriated funds, 
and the progress of the work did not cease but was merely retarded. The De- 
partment of the Interior points out the distinction that is to be drawn between 
the position of certain contractors on the Central Valley project who were given 
legislative relief, and the position of the present claimants. The Department of 
Justice agrees with the reasons set out in support of this distinction. 

If the present claimants are entitled to relief on the same basis as the contractors 
involved in the cases cited above, they have a remedy in the Court of Claims with- 
out any legislation being necessary. On the other hand, if they are not entitled 
to such relief, enactment of the bill would subject the United States to liability 
created by the provisions of the bill itself, and thus would provide a large gratuity 
to these claimants by relieving them of the effect of contractual obligations freely 
entered into with the Government—a result which would be unthinkable if the 
United States should be treated like any other contracting party. 

For the foregoing reasons, the Department of Justice concurs in the adverse 
views of the Department of the Interior. 

The Director of the Bureau of the Budget has advised this office that there would 
be no objection to the submission of this report. 

Sincerely, 
A. Devirr VANucH, Deputy Attorney General. 
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Unrrep States DEPARTMENT OF THE INTERIOR, 
OrFIce oF THE SECRETARY, 
Washington, D. C., January 28, 1962. 
Hon, EmMaNuEt CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cxe.uer: This letter is in compliance with your request for a 
report on H. R. 5841, a bill for the relief of Winston Bros. Co. and the Utah Con- 
struction Co.; Roy L. Bair & Co. and James Crick & Sons; J. A. Terteling & 
Sons, Inc.; and T. E. Connolly, Inc. 

The bill, if enacted, would confer jurisdiction upon the Court of Claims to 
hear, determine, and render findings of facts as to the amount of increased costs, 
if any, incurred by the contractors named in the bill which were ‘‘a result of, or 
attributable to, the disruption or delay of construction work’’ on certain Bureau 
of Reclamation contracts which disruption or delay arose out of or was connected 
with an insufficiency in the funds appropriated for construction of the Columbia 
Basin project for the fiscal year ending June 30, 1948. Upon certification of the 
Court’s findings to the Secretary of the Treasury, he would, under the terms of 
the bill, be required to pay over to each of the contractors named in the bill the 
amount found by the court to be due it. Neither the court nor the Secretary 
of the Treasury would be permitted to inquire into the law which would, absent 
enactment of this bill, govern the contractors’ rights of recovery. Particularly, 
enactment of H. R. 5841 would direct assessment of the contractors’ claims and 
payment of the amount found by the Court of Claims without regard to the pro- 
visions of section 12 of the Reclamation Project Act of 1939 (43 U.S. C. 1946 ed., 
sec. 388). This section, which was incorporated in the contracts, reads as follows: 

‘‘When appropriations have been made for the commencement or continuation 
of construction or operation and maintenance of any project, the Secretary may, 
in connection with such construction or operation and maintenance, enter into 
contracts for miscelleneous services, for materials and supplies, as well as for con- 
struction, which may cover such periods of time as the Secretary may consider 
necessary but in which the liability of the United States shall be contingent upon 
appropriations being made therefor.” 

he contractors named in the bill, with the exception of those under contract 
numbered 12r-16203, had performed a considerable amount of work under other 
contracts with the Bureau of Reclamation which contained a ‘contingent on 
appropriations” clause and can hardly be supposed to have been unaware of the 
possibility of insufficient appropriations or of the effect and meaning of the clause. 

The facts which gave rise to the claims upon which H. R. 5841 is predicated are 
outlined in our letter of May 1, 1951, to the Honorable Michael J. Kirwan, chair- 
man of the Subcommittee on Interior Department Appropriations of the House 
Appropriations Committee. A copy of this letter is attached. There are also 
attached copies of opinions of the Solicitor of this Department upon appeal from 
the contracting officer’s initial disallowance of the claims. 

In the letter to Congressman Kirwan just mentioned, reference is made to legis- 
lative relief which has already been granted to contain other contractors. who 
shut down upon exhaustion of funds. It is believed that congressional action to 
relieve these contractors was based primarily upon failure of the Bureau of Re- 
clamation to make allotments and to advise the contractors of such allotments. 
In connection with the contracts covered by H. R. 5841, the appropriated funds 
were used primarily for installation of power generating units so that this work 
could proceed without interruption in accordance with the recommendations of 
the conference committee on H. R. 3123, Eightieth Congress (H. Rept. 1013, 
p. 15). The remaining funds, other than amounts necessary to cover project 
costs, were divided on an equitable basis among the contractors for the irrigation 
phases of the Columbia Basin project, and these contractors were advised of the 
—— available to each of them well in advance of any possible exhaustion 
of funds. 

The contractors’ agreement to a slow down of their work, though made at the 
suggestion of the Bureau of Reclamation, was entirely voluntary. By it they 
avoided the risk of a total stoppage of the work due to a complete exhaustion of 
funds. It is our considered judgment that the increased costs, if any, which 
resulted from the slow down of operations were less than would have been in- 
curred had there been complete exhaustion of funds resulting in a shut-down of 
the work. This would have occurred if work had been prosecuted at the rate 
previously planned and if supplemental funds had not been made available by 
Congress. 
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Although no audit has been made of the contractors’ records, the evidence 
available to this Department indicates that the amounts heretofore claimed as 
increased costs are not supportable. These claims total approximately $1,285,000. 
While, as is indicated in the attached letter to Congressman Kirwan, “There is 
no doubt but that some of the contractors did incur additional expense because 
of their willingness to cooperate with the Government,’’ it is also our belief that 
one of the contractors involved did not suffer any increased cost because it did 
not slow down its work. Because of conflicting claims on this point, we respect- 
fully request that if the contractors are granted a hearing on this matter before 
the committee we also be permitted to offer testimony. 

Since payment of the contractors’ claims under the terms of H. R. 5841, if it is 
enacted, will be in the nature of a gratuity, they cannot properly be treated, we 
believe, as a cost of the Columbia Basin project. The case would be otherwise 
if the claims were, as we believe they could not be, successfully pressed to judg- 
ment in an action involving a decision on both the law and the facts. 

For the reasons stated above, we find no merit in H. R. 5841. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to your committee. 

Sincerely yours, 
Oscar L. CoapMan, 
Secretary of the Interior. 
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